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JURISDICTIONAL STATEMENT 


Jurisdiction of this appeal is vested in this Court by 


virtue of 28 U.S.C. §1291. On April 2, 1970, the United States 
| 


District Court for the District of Columbia entered a judgment 
of conviction of defendant upon his plea of not guilty to a 
charge of unlawful possession of narcotics, such judgment based 
upon a finding of guilt by the Court, after defendant had waived 


his right to a jury trial. 
STATEMENT OF ISSUE FOR REVIEW 


1. The Court below erred in refusing to grant defen- 
dant's motion to supress certain evidence which was obtained 
as a result of an unlawful search and seizure in violation of 
defendant's constitutional rights guaranteed by the Fourth and 
Fifth Amendments to the United States Constitution. 


This matter has not previously been before this Court. 
REFERENCES TO RULINGS 


The memorandum opinion of United States District Judge 
Oliver Gasch, which forms the basis of the judgment herein ap- 
pealed from, was issued January 16, 1970, and filed on January 
20, 1970. The memorandum opinion is unpublished, but appears 


as part of the record in the instant appeal. 
STATEMENT OF THE CASE 


On August 12, 1969, defendant Leroy Gethers, was charged 


by indictment with violating 26 U.S.C. §4704(a) [Possession of 


3- 


Narcotics]. He was arraigned on August 22, 1969 and entered a 
plea of not guilty. On September 12, 1969, the defendant filed 
a motion to supress evidence which was denied by the Court on 


January 16, 1970 after hearing testimony. Defendant waived 


. | 
trial by jury and thereupon, the Court made a finding that de- 


fendant was guilty as charged in the indictment. Judgment of 
conviction was entered by the Court on April 2, 1970, at which 
time the defendant was sentenced to twenty (20) months! to five 
(5) years. 

On April 10, 1969, about 9:50 P.M., two pect ad tacgents 
of the Bureau of Narcotics and three District of Columbia police 
officers (later joined by a fourth) proceeded to the residence 
of one Charlotte Hunter, whose address was Apartment $4141, 2030 
13th Street, N. W., in the District of Columbia. At that time, 
these officers possessed warrants for the arrest of charlotte 
Hunter and certain other named individuals, each for alleged 
violations of the narcotics laws. [Tr. 6, 113]. Upon entering 
the Hunter apartment, the officers apprehended Miss Hunter in the 
bathroom thereof and found certain narcotics ee but no 
measurable quantity of narcotics. (Tr. 37, 39, 45, 94). 

Approximately ten minutes after the officers had placed 
Miss Hunter under arrest, but while they were still present in 
her apartment, two men arrived at the apartment. Subsequently, 


| 
these men were identified as William "Boxey" Turner and the de- 


fendant, Leroy Gethers. 


The evidence is in conflict as to how "Boxey" Turner and 
the defendant came to enter the Hunter apartment. Defendant 
Gethers testified that as he was about to knock on the door, the 
police opened it and order Turner and him to enter. [Tr. 53]. 
"Boxey" Turner testified that the police grabbed both him and 
the defendant and pulled them into the apartment. [Tr. 76]. 
Officer Johnson testified that both defendant and "Boxey" Turner 
entered the apartment under their own free will. [Tr. 123]. 

After the defendant and "Boxey" Turner entered the apart- 
ment, and after the police had ascertained that William Turner 
was in fact the same individual known to them as "Boxey" for whom 
they had an arrest warrant, Detective Johnson placed Turner under 
arrest and began to search him. [Tr. 115]. Although the offi- 
cers did not have a warrant for the arrest of the defendant, and 
although he was not known to them, Sargeant Bush, another officer 
present, proceeded to search the defendant Gethers [Tr. 26-27] 
because he thought that defendant might be armed. [Tr. 28]. Agent 
Wiser of the Bureau of Narcotics, assisted Bush in patting-down 
defendant, during which time Wiser placed his hands in defendant's 


pocket. [Tr. 29). 


Bush testified that while he was frisking the defendant 


he felt an object in the defendant's right sleeve of his sweater, 
which Bush claimed he thought might be a knife. [Tr. 26,34]. 
After discovering the object, Bush stuck his hand under the swea- 


ter and pulled out a'common change purse. [Tr. 27). 


Upon removal of the purse, the officer opened it and dis- 
covered that it contained capsules filled with a white powder, 
subsequently determined to be cocaine. [Tr. 27). Thereupon the 
purse and capsules were seized and defendant was placed under 


arrest. It is the seizure of the purse and its contents which 


defendant here maintains was unlawful. 


ARGUMENT 


Defendant's Motion to Suppress Was Wrongfully Denied 


| 
(A) The arresting officers did not have reasonable grounds 


to believe that the defendant was armed so as to justify a "frisk" 
| 
| 


search. 


ie | 
The Supreme Court in Terry v. Ohio, 392 U.S. 1,/ 88 S.Ct. 
1868 (1968), indicated that its holding established certain defi- 


nite and limited circumstances under which an officer would be 


justified in conducting a limited frisk of the person for a weapon, 
| 
absent actual probable cause for arrest. The Court set out these 


limited circumstances as follows: | 


"| . We merely hold today that where a police) of- 
ficer observes unusual conduct which leads him reas- 
onably to conclude in light of his experience that 
criminal activity might be afoot and that the persons 
with whom he is dealing may be armed and presently 
dangerous, where in the course of investigating] this 
behavior he identifies himself as a policeman and 
makes reasonable inquiries, and where nothing in the 
initial stages of the encounter serves to dispel his 
reasonable fear for his own or others' safety, he is 


entitled for the protection of himself and others 

in the area to’ conduct a carefully limited search 

of the outer clothing of such persons in an attempt 

to discover weapons which might be used to assault 

him." 

The facts of the instant case demonstrate vividly that the 
requirements to justify a limited search for weapons as set forth 
by the Court in Terry were not ners First, the evidence reveals 
that the police officers observed no unusual conduct on the part 
of the defendant which would have justified a reasonable belief 
that criminal activity involving defendant may be afoot, much less 
that defendant may have been armed or dangerous. Second, the re- 
cord discloses absolutely no action, attitude or gestures by the 
defendant which could’ be construed as giving a reasonable basis 
upon which the police; officers could have initially believed the 
defendant to be armed or dangerous. Indeed, no "reasonable in- 
quiries" were made of the defendant other than inquiries as to his 
name. He was frisked immediately upon entering the apartment, 


even though it had been ascertained by the officers present that 


the defendant was not! one of the persons for whom they had arrest 


warrants. Further, the search went beyond the outer clothing of 


defendant and involved agent Wiser's placing his hands in the 
defendant's pockets. [Tr. 29]. 
The defendant was not known to the police; they had no 


warrant for his arrest, there is no evidence that he failed to 


cooperate with the police in any way. The. police made no at- 


tempt to "dispel" alleged fears by reasonable inquiries; there 
was no observation of any unusual conduct which could provide 


the basis for a reasonable fear, as was clearly the case in 


Terry v. Ohio, supra. 


¢ | 


The most that can be said in the instant case is that 
defendant had come to an apartment at which an arrest was being 
carried out, and that he came in the company of a man for which 


the police had an arrest warrant. The police admitted that they 
| 
had no probable cause to believe that defendant was in possession 


of narcotics. [Tr. 28]. This Court has recognized that such 


circumstances, standing alone cannot justify arrest. Hinton v. 
United States, U.S. App. D.C. , 424 F.2a 876 (1969) . Fur- 


ther, in this regard, the Supreme Court recognized in sibron Vv. 
New York, 392 U.S. 40, 88 S.Ct. 1889 (1969) that: 


| 
", . . The inference that persons who talk to nar- 
cotics addicts are engaged in the criminal traffic 
in narcotics is simply not the sort of reasonable 
inference required to support an intrusion by the 
police: upon an individual's personal security." 
[392 U.S. at 62] | 


| 
It is admitted that the strict tests established in Terry 


v. Ohio, supra were not met in the instant case in that there 
were not circumstances present which would have reasonably caused 


the police officers to fear that defendant was armed and dangerous. 


Moreover, factors aside from any conduct or observation of de- 
fendant, would clearly dispel any reasonable fear for the safety 
of the police officers. At least five officers were present in 
the apartment at the time defendant was searched -- a more than 
ample number to provide for each other's safety. In addition, 
once the officers had ascertained that they did not have an ar- 
rest warrant for defendant, they could have asked him to leave 
the premises, thus obviating any basis for a reasonable fear 
that he may have been armed and dangerous. 
Thus, the facts in the instant case are demonstrably con- 
_ trary to those justifying the limited search in Terry v. Ohio, 
supra. In Terry, the "stop" occurred on the street. where the 
police officers had no control over who would arrive on the scene. 


Additionally, in Terry, the lone officer was outnumbered by the 


three suspects during the confrontation. In the instant case, 


the police had clear control of the premises and over entry to 
such premises. Indeed, they appeared to be waiting for other 
persons named in the arrest warrants to arrive. 

Thus, the instant case is not dissimilar to People v. 
Hana, 86 Cal. Rptr. 721, 7 Cal. App. 3a 53 (Ct. App., 1970) where 
the Court found that evidence seized as a result of a "frisk" for 
a weapon was illegally seized because no "frisk" was warranted 
where the defendant and his companion were calm and that there 
was no unusual conduct on his part except that the defendant had 


come upon the officer from behind. 


(B) The search of defendant exceeded lawful bounds. 

Assuming arguendo, that there existed a reasonable basis 
for the police to make a limited search of defendant for the pur- 
pose of determining whether he possessed a weapon, the lensuing 


| 
search exceeded the permitted bounds established for such a wea- 


pons search. 

The Supreme Court in Terry v. Ohio, supra, reaffirmed 
the established principles that "a search which is reasonable 
at its inception may violate the Fourth Amendment by virtue of 
its intolerable intensity and scope" and the "scope of the search 
‘must be 'strictly tied to and justified by" the circumstances 


| 
which rendered its initiation permissible." 392 U.S. at 17-19, 


88 S.Ct. at 1878. 


Ct. 1884) that: 


The Court in Terry notes further (at 392 U.S. 29, 88 Ss. 
| 


", . . The sole justification of the search in the 
present situation is the protection of the police of- 
ficer and others nearby, and it must therefore be con- 
fined in scope to an intrusion reasonably designed to 
discover guns, knives, clubs, or other hidden instru- 
ments for the assault of the police officer." 


In the instant case Sergeant Bush testified that while he 
was patting-down defendant, he felt an object in his right sleeve 
[Tr. 26], which he thought might be a knife. [Tr. 34]. When he 
extracted the object it was discovered to be a coin purse with a 


"little metal band across the top of it." [Tr. 27]. | 


= = 


By the very nature of a soft coin or change purse, the 
officer could not reasonably have speculated that it was a wea- 
pon of any sort, much less a knife. Such a holding would far 


exceed the limitations placed upon a weapon search by Terry v.- 


Ohio , supra, as explained-by the Supreme Court of California 


in People v. Collins, 463 P.2a 408, Cal. 3d 609, Sup., 83 Cal. 


Rptr. 179 (1970), wherein it was stated: 


". . . The obvious purpose of holding that officers 
cannot go beyond exploration of the surface of a 
suspect's clothing without being ‘able to point to 
specific and articulable facts which, taken together 
with rational inferences from those facts, reasonably 
warrant that [additional] intrusion’ is to ensure 
that the scope of such a search cannot be exceeded at 
the mere discretion of an officer, but only upon dis- 


soft object by relying upon mere specu 
the object might be a razor blade concealed in a 


ingless Terry's requirement that pat-downs be limited 
in scope absent articulable grounds for an additional 
intrusion" [Emphasis supplied.] 83 Cal. Rptr. at 182. 
It is submitted, therefore, that the instant search and 
the seizure of the coin purse exceeded the bounds of a lawful 


weapon search, as illustrated above. Thus, the fruits of such 


search should have been suppressed by the trial court pursuant 


to defendant's Motion to Suppress. The denial of the Motion to 
Suppress, if upheld, will vitiate the role of the courts recog- 
nized in Terry v. Ohio, supra, to protect citizens against pol- 
ice conduct which trenches against personal security without ob- 
jective evidenciary justification which the Constitution requires. 
To permit a search and seizure of the character revealed by the 
record in the instant case would affirm the fears of unwarranted 
police action which fears have been present in the minds of men 


since the beginning of time, and which were aptly described by 


| 
Mr. Justice Cardozo in his dissenting opinion in Olmstead v. 


- United States, 277 U.S. 438, 478-485, 48 S.Ct. 564, 527-574 


(1928), when he stated: 

| 

"The protection guaranteed by the amendments is jmuch 
broader in scope. The makers of our Constitution 
undertook to secure conditions favorable to the pur- 
suit of happiness. They recognized the significance 
of man's spiritual nature, of his feelings and of 

his intellect. They knew that only a part of the 
pain, pleasure and satisfactions of life are to be 
found in material things. They sought to protect 
Americans in their beliefs, their thoughts, their 
emotions and their sensations. They conferred, jas 
against the government, the right to be let alone -- 
the most comprehensive of rights and the right most 
valued by civilized men. To protect that right, every 
unjustifiable intrusion by the government upon the 
privacy of the individual, whatever the means employed, 
must be deemed a violation of the Fourth Amendment. 
And the use, as evidence in a criminal proceeding, of 
facts ascertained by such intrusion must be deemed 

a violation of the Fifth. 


or 


“And it is also immaterial that the intrusion was 

in aid of law enforcement. Experience should teach 

us to be most on our guard to protect liberty when 

the government's purposes are beneficent. Men born 

to freedom are naturally alert to repel invasion of 
their liberty by evil-minded rulers. The greatest 
dangers to liberty lurk in insidious encroachment 

by men of zeal, well-meaning but without understanding. 


* * * 


"Decency, security, and liberty alike demand that 
government officials shall be subjected to the same 
rules of conduct that are commands to the citizen. 

In a government of laws, existence of the government 
will be imperiled if it fails to observe the law 
scrupulously. Our government is the potent, the om- 
nipresent teacher. For good or for ill, it teaches 
the whole people by its example. Crime is contagious. 
If the government becomes a lawbreaker, it breeds 
contempt for law; it invites every man to become a 

law unto himself; it invites anarchy. To declare that 
in the adminstration of the criminal law the end just- 
ifies the means -- to declare that the government may 
commit crimes. in order to secure the conviction of a 
private retribution. Against that pernicious doctrine 
this court should resolutely set its face." 


CONCLUSION 


For all the reasons stated above, it is submitted that the 
Judgment of Conviction entered against the defendant by the Dis- 


trict Court be reversed and the charges against him dismissed. 


ne ubmittéa,) 
let } 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,621 
UNITED STATES OF AMERICA, APPELLEE 
v. 


LEROY GETHERS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a single-count indictment filed August 12, 1969, 
appellant was charged with possession of narcotic drugs 
not in their original stamped package (26 U.S.C. § 4704 
(a)).1 On January 8, 1970, before the honorable Oliver 
Gasch, appellant’s motion to suppress the evidence was 
heard and taken under advisement. On January 12 ap- 


2 Appellant possessed thirty-eight capsules which contained a 
quantity of cocaine. 


(1) 


2 


pellant’s motion to suppress was denied, and a trial by 
the court commenced. On January 13 appellant was 
found guilty as charged by the court.* Appellant was 
sentenced on April 2, 1970, to a term of imprisonment 
of twenty months to five years, to be served concurrently 
with any other sentence then being served. This appeal 
followed. 

At the hearing on appellant’s motion to suppress the 
evidence, Agent David Wiser of the Bureau of Nar- 
cotics and Dangerous Drugs testified that on April 10, 
1969, at about 9:50 p.m., he went to 1230 15th Street, 
Northwest, apartment 4141, “to execute an arrest war- 
rant for a Charlotte Hunter who resided there” (Tr. 
6).* Four other officers accompanied him (Tr. 7). Miss 
Hunter was arrested, but the officers did not leave the 
apartment immediately, since Miss Hunter’s minor son 
was present and arrangements had to be made to pro- 
vide for his keeping (Tr. 8-9). Approximately five min- 
utes after the agent’s arrival appellant appeared on the 
scene. Agent Wiser did not see appellant enter the 
apartment, since he was not at the front door, but first 
observed him in the hallway inside the apartment in the 
company of William Turner. At that time, Agent Wiser 
testified, “[a]nother officer was patting him down for 
weapons” (Tr. 11). Agent Wiser further stated that 
the execution of the arrest warrant for Miss Hunter 
involved five law enforcement officers because they “were 
arresting several people that particular evening, all re- 
lated to the same overall case, several of them were 
known to us to be armed and associated with one an- 
other” (Tr. 14). Miss Hunter was the apparent prin- 
cipal figure since narcotics had been purchased directly 

* Appellant here challenges only the denial of his motion to sup- 
press. 


*The court stated its opinion by memorandum dated January 
20, 1970, which also included its decision on the suppression motion. 


*“Tr.” refers to the transcript of the suppression hearing of 
January 8, 1970. 
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from her and from her residence (Tr. 15-16). Another 
member of the group of individuals involved in the sale 
of narcotics from the residence of Miss Hunter was 
William Turner, appellant’s companion at the time of 
his arrival at Miss Hunter’s apartment (Tr. 17). 

Sergeant Robert Bush of the Metropolitan Police, Nar- 
cotics Section, was one of the officers assigned to accom- 
pany the party executing the arrest warrant for Miss 
Hunter (Tr. 25). Appellant’s presence was first called 
to his attention by a knock on the door, followed by 
conversation in the hallway within Miss Hunter’s apart- 
ment. After identifying himself to appellant, he pro- 
ceeded “to pat down the outer portion of his clothing” 
(Tr. 26-27). The patdown was executed by Sergeant 
Bush “to make sure he didn’t have a weapon, because 
he was going to be in the apartment for awhile, and 
the officers were going to be in there” (Tr. 28). On 
examination by the prosecutor, Sergeant Bush testified 
that one of the arrest warrants in their possession was 
for appellant’s companion Turner. He further stated 
that some of the warrants they had were for people 
considered dangerous or possessed of firearms (Tr. 30). 
When he saw appellant and Turner, Sergeant Bush im- 
mediately recognized Turner as an individual for whom 
they had an arrest warrant (Tr. 31). 

Sergeant Bush identified Government’s Exhibit 1 as 
the coin purse which he recovered from appellant (Tr. 
$2). His attention was first called to the coin purse 
during his patdown of appellant by “the hard metal” 
along the top which he believed “might be a knife” (Tr. 
34). The purse was concealed in appellant’s sleeve be- 
hind the elbow on the under part of his arm, and the 
softness of the purse was not initially detected (Tr. 38- 
34). After the purse was extracted from its position of 
concealment, Sergeant Bush recognized that it was not 
a weapon and he did not anticipate finding a weapon 
upon opening it (Tr. 35). However, his experience as 
a member of the Narcotics Squad for seven years led 
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him to believe that the purse contained narcotics. This 
belief was strengthened not only by the unusual position 
of concealment it occupied, and the use of a purse itself, 
but by its feel which clearly revealed the presence of 
eapsules (Tr. 35-36). Sergeant Bush opened the purse 
and found thirty-eight capsules containing cocaine. 

On further examination by both counsel, Sergeant 
Bush related that “a hypodermic syringe and needles” 
had been found in Miss Hunter’s bathroom in the pres- 
ence of Miss Hunter at the time of her arrest. Empty 
capsules with traces of narcotics were visible elsewhere 
in the apartment (Tr. 44). Upon questioning by the 
court, Sergeant Bush stated that the area in which the 
arrest warrant was executed was a high crime area 
frequented by narcotic addicts and peddlers. Numerous 
arrests had been made in the past for weapons offenses 
(Tr. 48). He additionally indicated he personally knew 
of “criminals living” in Miss Hunter’s apartment build- 
ing (Tr. 50). 

, Officer Andrew Johnson of the Metropolitan Police 
testified that he was with the other officers during the 
execution of the arrest warrant for Miss Hunter (Tr. 
113). Officer Johnson first knew of appellant’s presence 
when there was a knock on the door, and appellant and 
‘Turner entered (Tr. 114-115). While Officer Johnson 
knew Turner but did not know appellant, the officers 
had at least one “J ohn Doe” arrest warrant, and Officer 
Johnson did not know whether or not appellant was an 
individual sought in this warrant (Tr. 116). Officer 
_ Johnson further testified that the area was one of heavy 
‘ erime and that weapons would normally be utilized in 
the commission of such crime. He further stated, in 
_ response to @ question by the court, that he would be 
apprehensive of the presence of weapons on persons seen 
in this neighborhood (Tr. 119). 
Appellant testified at the hearing on his own behalf. 
He stated that Turner, with whom he was visiting, made 
a telephone call to Miss Hunter’s apartment and was 
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invited by Miss Hunter to come over. When they ar- 
rived, just as he was about to knock, the apartment 
door was opened and he was informed that a raid was 
taking place. Officers immediately searched him and 
Turner (Tr. 52-53). William Turner was also called 
and testified.© He stated that he and appellant had 
reached the door of the apartment, where he rang the 
bell. Someone asked who was there, and he responded. 
Suddenly the door was opened, and both men were 
snatched into the room and were then patted down (Tr. 
76-77). 

After the testimony and oral arguments by counsel 
for both sides, the court took the matter under advise- 
ment. On January 12, 1970, the court denied appellant’s 
motion and thereafter issued a memorandum stating its 
reasons. 


ARGUMENT 


Appellant’s motion to suppress was properly denied. 
(Tr. 1-119) 


Appellant’s sole contention on appeal is that the trial 
court erred in refusing to grant his motion to suppress 
the thirty-eight capsules containing cocaine found in the 
coin purse. We submit, however, that the capsules were 
recovered from appellant in a lawful manner and that 
the trial court therefore properly denied his motion. 

In the case at bar the factual predicate for a frisk 
as authorized by Terry v. Ohio, 392 U.S. 1 (1968), is 
strong. See United States v. Marshall, D.C. Cir. No. 
22,485, decided June 30, 1970 (en banc), cert. denied, 
400 U.S. —— (1970). The police officers were execut- 
ing an arrest warrant for one Charlotte Hunter at her 
apartment (Tr. 6). The area in which Miss Hunter 


5 Turner was represented by counsel who represented him in 
his own criminal case. After he was advised by the court of his 
Fifth Amendment privilege, he indicated by counsel that he never- 
theless desired to testify (Tr. 74-76). 
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resided was considered an area frequented by narcotics 
addicts and sellers (Tr. 48) and one in which violent 
crimes were often committed (Tr. 119). A number of 
arrests had been made in that area for weapons offenses 
(Tr. 48), and one officer stated that he would be appre- 
hensive of persons in the area because of the possibility 
of weapons (Tr. 119). It was further established that 
persons of criminal proclivity were residents in the same 
apartment building as Miss Hunter (Tr. 50). Testi- 
mony additionally established that the arrest warrant 
for Miss Hunter had arisen from purchases of narcotics 
made at her apartment (Tr. 16). The officers not only 
carried a warrant for her arrest, but had other war- 
rants for the arrest of other individuals connected in 
the overall scheme of selling narcotics. Many of these 
persons were considered to be armed and dangerous (Tr. 
14-15, 31). When appellant appeared at the apartment, 
in which the officers had found a syringe, needles and 
empty capsules with traces of narcotics (Tr. 44), he was 
accompanied by William Turner, for whom the officers 
possessed an arrest warrant as a result of his partici- 
pation in the sale of narcotics from the apartment of 
Miss Hunter (Tr. 17). While the officers did not know 
appellant, they carried at least one “John Doe” war- 
rant for the arrest of another participant (Tr. 125). 

Against such a factual backdrop the officer was law- 
fully entitled, and indeed obligated, to stop and frisk 
appellant. Under such circumstances, the Supreme Court 
has held that a police officer’s action need only be rea- 
sonable: 


The officer need not be absolutely certain that the 
individual is armed; the issue is whether a reason- 
ably prudent man in the circumstances would be 
warranted in the belief that his safety or that of 
others was in danger. [Citations omitted.] And in 
determining whether the officer acted reasonably in 
such circumstances, due weight must be given, not 
to his inchoate and unparticularlized suspicion or 
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“hunch,” but to the specific reasonable inferences 
which he is entitled to draw from the facts in light 
of his experience. Terry v. Ohio, supra, 392 US. 
at 27. 


On the facts and circumstances previously related, we 
submit that the conduct of the officer was clearly rea- 
sonable when he conducted a limited frisk of appellant 
for the sole purpose of a protective determination of 
weapons.° 

Once the officer was in lawful possession of the coin 
purse, it was reasonable for him to open it and seize 
the contraband therein. The officer was correctly sus- 


6 We additionally note that factual situations similar to the case 
at bar have been held to provide sufficient probable cause for an 
arrest. E.g., People v. Collman, —— Colo. ——, 471 P.2d 421 
(1970). Moreover, in Wyche v. United States, 90 U.S. App. D.C. 
67, 69, 193 F.2d 703, 705 (1951), cert. denied, 342 U.S. 943 (1952), 
where the defendant appeared at the door during a raid on gam-~- 
bling premises, this Court held: 


The premises were a secret rendezvous or hideout for illegal 
activities, and the officers were justified in inferring that all 
who were present or who entered the room at that time of day 
were probably participants in the operation of the numbers 
game. 
Further, even where the defendant has not yet appeared within 
the premises where the illegal activity has been or is occurring, 
this Court has held that certain circumstances may offer the police 
sufficient probable cause to effect an arrest: 


Both appellant and Ford were on their way to an apartment 
which the police had reasonable grounds to believe was @ 
narcotics “pad.” If appellant and Ford had been in apart- 
ment 502 when the police arrived, and if narcotics had been 
uncovered, there very likely would have been probable cause 
to arrest both. Hinton Vv. United States, 187 U.S. App. D.C. 
388, 391, 424 F.2d 876, 879 (1969). 


While this Court noted that Hinton’s appearance was 2 “wind- 
fall” and further noted that his arrest could not be maintained 
on mere association, it has elsewhere been held that evidence of 
“[Ca]ssociation in a noncriminal context with one known to have 
been previously arrested for a narcotics violation . . . can be con- 
sidered by arresting officers.” People v. Gaines, 265 Cal. App. 2d 
642, 647, 71 Cal. Rptr. 468, 471 (1968), cert. denied, 394 U.S. 
935 (1969). See also United States v. Williams, D.C. Cir. No. 
23,597, decided December 10, 1970. 
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Picious of the coin purse since (1) appellant had ap- 
peared at a residence where narcotics were sold; (2) 
appellant was accompanied by an individual for whom 
the police had an arrest warrant for his participation 
in the sale of narcotics from that residence; (3) the 
coin purse was located in the sleeve of appellant behind 
the elbow; (4) appellant, a man, was carrying a coin 
purse, an article usually carried only by women; and 
(5) the officer could feel the presence of capsules in the 
purse.’ Certainly at that point the officer had probable 
cause to believe that a felony was being committed in 
his presence. 

Sibron v. New York, 392 U.S. 40 (1968), principally 
relied on by appellant, does not compel a different result. 
In Sibron the arresting officer, Patrolman Martin, after 
observing Sibron for a period of time in close association 
with a number of narcotics addicts known to the officer, 
confronted Sibron and told him that he (Sibron) knew 
what he (Martin) was after. When Sibron put his hand 


into his pocket, Martin reached in and seized narcotics. 
The Supreme Court stated that while this was not a 
search incident to a lawful arrest, “his seizure and search 
of Sibron might still have been justified at the outset if 
he had reasonable grounds to believe that Sibron was 
armed and dangerous.” 392 U.S. at 63. The officer in 
the instant case conducted a limited search for weapons 


7 Not only was the conduct of the Police officer in opening the 
purse eminently reasonable, since an officer need not “free his mind 
of clues lying flatly before him,” Ellison v. United States, 93 U.S. 
App. D.C. 1, 3, 206 F.2d 476, 478 (1953), but the capsules were 
equally recoverable under a variation of the plain view doctrine, 2.€., 
his touch. It is axiomatic that articles within the plain view of 
2 police officer who has a right to be where he is are subject to 
seizure. Harris v. United States, 390 U.S. 284 (1968) ; Creighton v. 
United States, 132 U.S. App. D.C. 115, 406 F.2d 651 (1968). Just 
as this is knowledge obtained by the sense of sight, upon which 
its reliability is predicated, an officer should not be precluded from 
utilizing his sense of touch to determine the possession of articles 
of criminality. Cf. Terry v. Ohio, supra. When the officer realized 
that the coin purse contained capsules, he was at that point justified 
in seizing them and making an arrest. 
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prior to the seizure of any item. The coin purse was 
discovered and removed since its metallic edge was char- 
acteristic of a knife. The subsequent entry into the 
purse was occasioned after the officer’s touch determined 
the presence of capsules. The conduct of the officer 
throughout was lawful, and the District Court’s denial 
of appellant’s motion should now be affirmed. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed.* 


THomAs A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
DONALD T. BUCKLIN, 
JOHN 8S. RANSOM, 
Assistant United States Attorneys. 


8 We note that this case was tried before the Supreme Court 
rendered its decision in Turner v. United States, 396 U.S. 398 
(1970), which arguably casts a shadow on appellant’s conviction. 
Since appellant did not move for a new trial or otherwise seek any 
form of post-trial relief in the District Court on the basis of 
Turner, and since he does not contend in this Court that Turner 
requires reversal, we submit that his conviction should be affirmed 
without prejudice to his seeking in the District Court whatever 
further relief may be appropriate. 
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In the brief for appellee, heretofore filed, the 


Government stated in a footnote 8 set out at page 8 thereof, 


the following: 


"We note that this case was tried before 
the Supreme Court rendered its decision in 
Turner v. United States, 396 U.S. 398 (1970), 
which arguably casts a shadow on appellant's | 
conviction. Since appellant did not move for 
a new trial or otherwise seek any form of 
post-trial relief in the District Court on 
the basis of Turner, and since he does not 
contend in this Court that Turner requires | 
reversal, we submit that his conviction 
should be affirmed without prejudice to 
his seeking in the District Court whatever 
further relief would be appropriate." 


It is conceded that the appellant did not move for 
a new trial or otherwise seek any form of post-trial relief 
in the District Court on the basis of the Turner seciaion. 
Indeed, the Supreme Court of the United States decided 
Turner v. United States on January 20, 1970, the a day that 
the court below in the instant case filed its memorandum 
opinion finding the defendant guilty of violating the provisions 
of Section 4704(a) of Title 26, United States Code, all as 
charged in the indictment. It is submitted that the defendant- 
appellant is not precluded from raising the legal issues presented 
in Turner on this appeal merely because the then counsel for 
defendant did not move for a new trial or seek other forms of 
post-trial relief based upon the Turner decision. Moreover, 
it was counsel for appellee who raised the issue in his appeal 
and that while the matter was not presented in the original 
brief for appellant, appellant should now be permitted to raise as 


a ground for appeal, the matters presented in Turner v. United 


States, 396 U.S. 398, 90 S.Ct. 642 (1970). This reply brief 


is addressed in part to the applicability of the Turner holding 


to the instant matter. 


A. The Decision of the Supreme Court of the 
United States in Turner v. United States 
Requires Reversal of the Instant Conviction. 
In the decision of the Supreme Court in Turner v. United 
States, which. reversed a conviction based upon an indictment 
charging the defendant with violating 26 USC §4704(a), the Court 
held invalid the evidentiary presumption contained in §4704(a) to 
the effect that the possession of cocaine in the absence of 
appropriate tax paid stamps shall be prima facie evidence 
that the possessor was purchasing, dispensing or distributing 
cocaine in violation of that Section. That decision, which 
appellant submits is controlling in the instant case gives 
rise to an issue of law which must be determined on this appeal, 
namely, whether the conviction of the instant defendant under 
Section 4704(a) may stand unreversed when based upon the 
presumption which the Supreme Court in Turner declared to be 
invalid. Appellant submits that such conviction cannot stand 


and must be reversed. 


In Turner, the court reasoned that the mere evidence 
of possession of cocaine was not sufficient to demonstrate that 
Turner was in the process of distributing this drug. In this 


regard the court stated at 90 S.Ct. 656: 
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". . . We have held that sufficient amounts of 
cocaine are stolen from legal channels 396 U.S. 398, 
90 S.Ct. 642 (1970) to render invalid the inference 
authorized to [26 USC §174] that any cocaine} 
possessed in the United States is smuggled cocaine. . - 
Similar reasoning undermines the §4704(a) presumption 
that a defendant's possession of unstamped cocaine 
is prima facie evidence that the drug was purchased 
not in or from the original stamped container. . .- 
There is a reasonable possibility that Turner either 
stole the cocaine himself or obtained it from 
a stamped package in possession of the actual 
thief. The possibility is sufficiently real that 
a conviction resting on the §4704(a) presumption 
cannot be deemed a conviction based on 
sufficient evidence." : 


The instant conviction based upon the presumption that 


the possession of cocaine without appropriate tax stamps 


shall be prima facie evidence of the violation of §4704(a) 


cannot stand. In Turner, the Court posed the question whether 
the jury could automatically and unequivocably know that the 


defendant was distributing cocaine simply from the fact that he 
| 
possessed 14.68 grams of a cocaine and sugar mixture. In the 


instant case the same question must be asked about the trial 
judge.+ Could the judge automatically and unequivocably know 
that the defendant Gethers was distributing cocaine simply 
from the fact that he possessed 2.53 grams of cocaine? We 
submit that the answer must be no in the instant case for 


the reasons stated in Turner; the presumption is invalid and 
| 


——— —— ' 


lIphne defendant Gethers waived trial by jury. Thus the 
judge was trier of both fact and law. The statutory presump— 
tion is equally invalid, whether trial be to the court or to 
a jury. United States v- Patterson, 422 F.2d 1204 \(C.A.4, 1970). 
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absent that presumption the conviction cannot be deemed a 
conviction based upon sufficient evidence. Thus, the instant 


conviction must be reversed.? 


B. Assuming Arguendo That the Police Were Justified 
in a "Frisk" of Defendant, the Subsequent Search 


Exceeded Lawful Bounds. 

The Government maintains that the police officers 
lawfully gained possession of the coin purse containing 
cocaine as the result of what was claimed to be a limited 
protective frisk of the defendant in conformance with the 
requirements of Terry v- Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1968). 
Assuming arguendo, that the officers were justified in conducting 
a limited frisk as provided by Terry, appellant submits that 
the search of defendant exceeded lawful bounds. It was not 
the "limited frisk of appellant for the sole purpose of a 
protective determination of weapons" as the Government contends 
at page6 of Brief of Appellee. Rather, the search of 
defendant was far-reaching, unrestrained and thoroughgoing. 


For example, during what the Government contends was a pat 


2 murner is applicable and controlling over the instant 
matter in spite of the fact that defendant here was tried prior 
to the decision in Turner. Retroactive application of the 
Turner doctrine is justified because the holding in Turner 
establishes a rule affecting the integrity of the fact finding 
or truth determining process so as to render it unreliable. 
United States v. Sorenson, 308 F. Supp. 1268, 1273 (E.D-N.¥Y., 
1970) and cases cited therein. 


down for weapons, one officer admittedly placed his hand into 


defendant's pockets. [TR 19]. Moreover, at the time the 


search in question was carried on, the defendant Gethers 
was wearing an overcoat over a sweater and shirt [TR 15;31]. 
The coin purse, according to the testimony of police officers 
was found to be on the under part of defendant's right arm 
behind the elbow, and beneath the sweater and overcoat--a location 
at which the coin purse would be difficult to detect at all 
during a limited protective frisk. It is apparent from these 
physical facts that this was not a limited frisk Protvang a 
simple pat down for a weapon, but rather was a thorough search 
exceeding the bounds provided by law. Robinson v. united States 
uaSe Nas BGs st F.2d. , (No. 23,734, decided 
December 3, 1970). In Robinson this Court recognized (at page 
13 of the slip opinion) that: : 


"A rereading of Terry and Sibron, in 
conjunction with Peters, makes clear what the 
proper limits for a protective search should be. 

In Sibron, a direct intrusion into the pockets of a 
narcotics suspect was held by the Supreme Court 

to have been unreasonable at its inception — 
because the mere association of the suspect with 
other known narcotics offenders was held not to 
have given the investigating officer justification 
for any search whatever. But the Sibron Coprt 
went further and held that, assuming arguendo 

the arresting officer had reason to suspect 

Sibron was armed, the actual search - a 

direct intrusion into the suspect's pockets 

rather than frisk - would still have been 
constitutionally invalid because not 'reasonably 
limited in scope to the accomplishment of the 

only goal which might conceivably have 
justitied its inception - the protection of! 

the officer * * *." 392 U.S. at 65. 


Here as in Robinson, the search of defendant Gethers 
constituted a greater intrusion than could be justified under 
the circumstances. It was not a limited frisk to provide 
appropriate protection for the arresting officer. Although 
the fact that an officer placed his hands in the pockets of 
defendant during the said so-called "protective frisk, may 
not, by itself render the search too far-reaching under the 
circumstances, this physical intrusion serves to demonstrate 
the far-reaching and thorough nature of the search, designed 
to discover evidence of a crime, rather than designed to protect 
the officers from possible weapons which the defendant might 


have possessed. 
C. Conclusion. 


For all of the above reasons, and for the reasons set 
forth in the original brief of appellant, the judgment of 
conviction entered against the defendant by the Court below must 
be reversed and the charges against him dismissed. 
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